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FEDERAL M NE SAFETY AND HEALTH REVI EW COWM SSI ON

OFFI CE OF ADM NI STRATI VE LAW JUDGES
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SECRETARY OF LABOR, . CIVIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH :
ADM NI STRATI ON ( MSHA) , :  Docket No. VA 93-69-M
Petitioner . A.C. No. 44-06731-05501
V. :
Dar den Pit

MATERI ALS DELI VERY,
Respondent

DECI SI ON

Appear ances: Javier |. Romanach, Esqg., Ofice of the Solicitor
U S. Departnment of Labor, Arlington, Virginia,
for Petitioner;

V. Cassel Adanson, Jr., Esq., Adanson & Adanson,
Ri chmond, Virginia, for Respondent.

Bef or e: Judge Anthan

This case is before nme upon a petition for civil penalties
filed by the Secretary of Labor pursuant to O 105(d) of the
Federal M ne Safety and Health Act of 1977, 30 U . S.C [0 801 et.
seq., for seven alleged violations of mne safety standards.
This matter was heard in Enporia, Virginia on Cctober 5, 1993.
After considering the record before nme, | have assessed civi
penal ti es of $1,044, the sanme anount proposed by the Secretary.

NOTI FI CATI ON OF COMVENCEMENT OF OPERATI ONS

On January 20, 1993, MSHA Inspector Charles E. Rines
conducted a workpl ace inspection of a pit in Southanpton County,
Sout h of Franklin, Virginia, at which Respondent was extracting
sand and gravel for use in its concrete plants (Tr. 18-21).

Rines was on his way to a different site when he noticed the
activity at Respondent's Darden pit (Tr. 97-98). From
conversations with State of Virginia inspectors he was aware that
mning activity was about to start at the site but did not know
that such activity had comenced until he drove by the site on
January 20 (Tr. 19).
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Ri nes determ ned that Respondent had not notified MSHA as to
comencenent of their mning operations at the Darden pit
(Tr. 23-25). He, therefore, issued to Respondent Citation
No. 4083517 alleging a violation of 30 C F.R 0O 56.1000
(Tr. 21-25). This regulation requires that:

The owner, operator, or person in charge of any
metal and nonnetal nine shall notify the nearest
M ne Safety and Health Adm nistration and Meta
and Nonnetal Safety and Health Subdistrict Ofice
before starting operations, of the approxi nate or

actual date mne operation will comence. The
notification shall include the m ne name, mailing
address, person in charge, and whet her operations
will be continuous or internmttent.

In witing the citation (Exh. P-2), Rines characterized
Respondent's negligence as "high" due to the fact that he had
issued a citation for violation of the same requirenent to
Respondent on June 22, 1992, at a pit in King WIIliam County,
Virginia (Exh. P-2b, Tr. 29-37). In June 1992, Rines had
di scussed the notification requirenment with Pat Kenny, who was
Respondent's foreman at both the King Wlliamsite and at the
Darden pit, his supervisor, Gene Sneed, and conpany president,
Ri chard Rose (Tr. 31-37).

THE FRONT- END LOADERS

VWhile Rines was at the Darden pit, Respondent was renoving
material with a dragline and was using two front-end | oaders to
move the material to an area where it was separated into sand and
gravel and | oaded onto trucks for delivery to its cenment plants
(Tr. 20-21). On one of the |oaders, serial nunber 75A2808,
neither the horn nor the reverse signal alarmwas working
(Tr. 39, 79). Rines spoke to operator of the | oader, who told
hi mthat both had been inoperative for 2 to 3 days
(Tr. 42, 80).

The wheels of this | oader were approximtely 6 feet high and
the operator's vision was obstructed for a distance of 17 feet to
his rear (Tr. 44-45). Two enpl oyees of Respondent and two truck
drivers enployed by a contractor were wal ki ng back and forth from
the pit on the sane roadway used by the | oaders
(Tr. 43). Respondent did not use an observer to signal the
driver when it was safe to back up.(Footnote 1)

1There is no direct evidence as to whether there was a signal man
or not. Nevertheless, | infer fromthe record that there was no
signalman. M. Rines' testinony as to the danger of enpl oyees
bei ng run over when the | oaders were operated in reverse would
make no sense if Respondent was using such an
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I nspector Rines issued Citation No. 4083518 alleging a
"significant and substantial" violation of 30 C.F.R
0 56. 14132(a) for the use of the |loader with an inoperativ
reverse signal alarm (Tr. 36-39, Exh. P-3). That standard
requires that:

Manual | y- operated horns or other audi bl e warning
devi ces provided on self-propelled nobile equipnent
as a safety feature shall be maintained in functiona
condi tion.

The inspector opined that an injury or fatality was
"reasonably likely" due to the presence of the blind spot to the
operator's rear, the presence of enployees in the area of the
vehicl e, and the anbient noise |level at the pit, which he
believed would nake it unlikely that enployees would notice the
| oader backing up (Tr. 48-50). He characterized Respondent's
negli gence as "high" due to the fact that it had been cited for
the identical violation on the same machine during his inspection
of Respondent's worksite in King WIliam County in June 1992
(Exh. P-3a, Tr. 50-53).

Respondent al so received Citation No. 4033522, all eging
anot her violation of 30 CF. R 0O 14132(a) on account of the
i noperative horn on the sane vehicle, and Citation No. 4033521
because of an inoperative horn on the other front-end | oader,
serial nunber 75A2786 (Tr. 68-82). Wth regard to the latter
vehicle, Rines was told that the horn had not been working for
approxi mately 2 weeks (Tr. 70-71).

Ri nes characterized these violations as "significant and
substantial ," because he believed that an acci dent was reasonably
likely--given the proximty of enployees to the vehicle and the
limted visibility of the operator to the front of the vehicle
(Tr. 71-72). He characterized Respondent's negligence as "high"
given the fact that the horns on both the | oaders did not work,
and hadn't been working for a while when he arrived on the site
(Tr. 76-83). In assessing the degree of negligence, M. Rines
al so considered the fact that Respondent's foreman, Pat Kenny,
was al so the supervisor on Respondent's worksite that he
i nspected in June (Tr. 76).

Footnote 1 conti nued

observer. Moreover, Respondent has not contended that it used an
observer and clearly was relying on the reverse signal alarmto
warn enpl oyees who nmight venture behind the | oader (Respondent's
Answers to Interrogatories, Answers 2, 4, and 8).
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UNSECURED COMPRESSED GAS CYLI NDERS

During his inspection, M. Rines observed five conpressed
gas cylinders lying on the ground (Tr. 55). Three were Oxygen
cylinders; two were acetylene cylinders (Tr. 55). A barrel with
a fireinside was 5 to 7 feet fromtwo of the cylinders and the
others were within 2 feet of a roadway traveled by the front end
| oaders (Tr. 55). Two of the cylinders were later used to cut
metal (Tr. 113).

Four empl oyees were observed in the area where the cylinders
were |aying and M. Rines was concerned that the proximty of the
cylinders to the fire could cause an expl osion and that they were
subj ect to damage by the front-end | oaders and coul d becone
projectiles (Tr. 56-59). The inspector issued Respondent
Citation No. 4083519, which alleged a "significant and
substantial" violation of 30 CF. R [0 56.16005. That regul ation
requires that, "Conpressed and liquid gas cylinders shall be
secured in a safe manner." M. Rines deened Respondent's
negligence to be "high" as it had been issued a citation for the
same hazardous condition in June, 1992 (Exhibit P-4a, Tr. 60-61).

TO LETS

I nspector Rines also determned that no toilet facilities
were provided for the four enployees at the nine site (Tr. 65).
He, therefore, issued Citation No. 4083520, which alleged a
violation of 30 C.F. R [ 56.20008. That regul ation provides
that, "Toilet facilities shall be provided at |ocations that are
conpatible with the m ne operations and that are readily
accessible to mne personnel.” A citation for the sane violation
was issued to Respondent at the King WIlliam County site in June
1992 (Exhibit P-5a , Tr. 65-66).

THE RAI SED BUCKET

On January 21, 1993, I|nspector Rines observed the operator
of one of Respondent's front-end | oaders, |eave his vehicle with
the bucket | oaded and in a raised position (Tr. 83-86). The
operator wal ked behind the vehicle, which was on a 6 percent
grade, with its front-end higher than its rear, to talk to his
foreman, Pat Kenny, and superintendent Gene Sneed (Tr. 83-86,
116) .

The inspector was concerned that the stress placed upon the
par ki ng brake by the raised and | oaded bucket could cause the
parki ng brake to fail, or that it could cause the rupture of
hydraulic hoses (Tr. 87-89). Rines issued Respondent Citation
No. 4083523 alleging a "significant and substantial”™ violation of
30 CF.R 0O56.14206(b). That standard requires that:

When nobil e equi pnent is unattended or not in use,
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di ppers, buckets and scraper blades shall be | owered
to the ground.
| SSUES

At hearing, Respondent appeared to dispute the proposition
that it was engaged in interstate commerce, although it adnmitted
that it was subject to the Act in responding to the Secretary's
request for admissions. 1In any event, it is clear that
Respondent's operations "affect conmerce" and, thus, it is
covered by the Federal Mne Safety and Health Act.

Respondent uses vehicles manufactured in interstate conmerce
and, therefore, its operations affect commerce on this basis
alone (Tr. 141). Island Construction Co., Inc., 11 FMSHRC 2448
(ALJ Decenber 1989). Mbdreover, Respondent's pit, which is
| ocated within 10 miles of the North Carolina/Virginia state |line
(Tr. 21), does conpete with out-of-state sources of sand and
gravel, which Respondent m ght have to use if it did not operate
the Darden pit. Its activities at the Darden pit thus "affect
conmerce” on this basis as well. Marshall v. Bosack, 463 F. Supp
800 (DC Pa 1978); Godwin v. OSHRC, 540 F.2d 1013 (9th Cir.,

1976) .

The only witness presented by Respondent was John Boston,
its Financial Manager, who was not on the Darden site the day of
M. Rines' inspection and has no experience in mning other than
inits financial aspects (Tr. 131-136). M. Boston testified
t hat Respondent was unable to get a copy of Volunme 30 of the Code
of Federal Regulations (CFR) for 10 nonths after its June 1992
MSHA i nspection (Tr. 132).

I do not consider the unavailability of the CFR to be an
aneliorating factor in assessing the penalties in this case.
Respondent was cited for four of the seven violations found in
this case during the prior inspection in King WIIiam County.
Respondent, thus, had been specifically told of the requirenent
for the reverse signal alarm toilets, notification of MSHA, and
the securing of its gas cylinders. Respondent should have been
aware of the need to keep the horns on the front-end | oaders in
operable condition fromits conversations with Rines about the
back-up alarmin June, 1992. Additionally, it is only a matter
of conmon sense that, if a vehicle has a horn, it conprom ses
safety to sone extent if it doesn't work.

As to the raised and | oaded bucket, it appears that Ri nes
consi dered Respondent's previous |ack of know edge of the
regulation in rating its negligence as "noderate" as opposed to
"high" as he did for the violations for which Respondent had been
cited before (Tr. 90-91). Moreover, MSHA's O fice of Assessnments
also treated this violation differently in proposing a | ower
penal ty.
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Respondent al so suggests that consideration be given to the
fact that Pat Kenny, its foreman at the Darden Pit and at the
King WIlliamcounty site, was fired subsequent to this inspection
(Tr. 134). However, it is unclear what role, if any, the MSHA
citations played in M. Kenny's discharge and, in any event, his
conduct is inmputable to Respondent for penalty assessnent
pur poses Nacco M ning Co., 3 FMSHRC 848, 850 (April 1981).

Wth regard to its front end | oader 75A2808, Respondent
contends that Citations Nos. 4083518 (inoperative back-up alarm
and 4083522 (inoperable horn) are duplicative (Tr. 135). The
standard states that manual | y-operated horns or other audible
war ni ng devi ces provided as a safety feature shall be naintained
in functional condition. Respondent contends that the standard
shoul d be read to require only that the horn or the back-up alarm
be functional not both. I conclude that the literal neaning of
the standard is not necessarily that given to it by Respondent,
and | reject such a reading as being conpletely at odds with the
pur poses of the Act.

An interpretation of the standard nore in keeping with the
Act is that horns and/or other audi ble warning devices that are
on the vehicle nmust be maintained in functional condition. The
horn and the back-up alarm are designed to address different
hazards. The horn is provided primarily to warn enpl oyees who
the operator sees in front or to the side of the vehicle, and to
war n enpl oyees when the operator is going to nove. The back-up
alarmis designed to account for the operator's restricted vision
to the rear, and operates automatically so as to warn enpl oyees
who the operator may not be able to see. The devices are not
duplicative and thus separate civil penalties are appropriately
assessed when both devices on one machine are not
wor ki ng. (Foot note 2)

I nspector Rines characterized the inoperable horns, back-up
alarm the unsecured cylinders, and the rai sed bucket as
"significant and substantial" violations. The Conm ssion has
hel d that to establish a "significant and substantial” violation
the Secretary nust show (1) the underlying violation of a
mandatory safety standard; (2) a discrete safety hazard
contributed to by the violation; (3) a reasonable |ikelihood that
the hazard contributed to will result in an injury; and (4) a
reasonabl e |ikelihood that the injury in question will be of a
reasonably serious nature Mthies Coal Conmpany, 6 FMSHRC 1
(January 1984). The determ nation of whether a violation is
"S&S" is not linmted to conditions at the tine the violation is

2A penalty for an inoperable back-up alarm may be inappropriate
in situations in which the enployer is providing an observer to
signal when it is safe to back up pursuant to
30 CF.R 0O56.14132(b), but that is not the situation presented
in the instant case.
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observed but includes consideration of continued normal m ning
operations U. S. Steel Mning Co., Inc., 6 FMSHRC 1573

(July 1984).

There is no controversy regarding the first two el enents of
the "S&S" criteria with regard to any of the five violations at
i ssue. Respondent's witnesses Boston takes issue with M. Rines
opinion that it is reasonably likely that one would be killed if
struck by a front-end | oader operating in soft sand. As
M. Rines has expertise, by virtue of his experience in mning
and the safety field in particular, | credit his opinion over
that of M. Boston and find that the Secretary has satisfied
criteria nunmber 4 of the "S&S" test.

As to criteria nunmber 3, | also credit M. Rines and
conclude that in the normal course of mining operations, if
front-end | oaders operate w thout horns and or/back-up alarns; if
gas cylinders are not properly secured; and if operators |eave
their | oaders unattended with the bucket raised, it is reasonably
likely that each of these conditions will sooner or |ater cause
infjury to a miner. Therefore, | conclude that all five citations
were properly cited as "significant and substantial™ violations
of the Act.

ORDER

Concl usi ons and Penalty Assessnent

Section 110(i) of the Act requires the Comri ssion to
consider six factors in assessing civil penalties; the operator's
hi story of previous violations, the appropriateness of such
penalty to the size of Respondent's business, the negligence of
the m ne operator, the effect of the penalties on the operator's
ability to remain in business, the gravity of the violations and
the good faith of Respondent in attenpting to achieve rapid
conpliance with the Act.

Respondent has adnmitted that paynent of the proposed penalty
will not affect its ability to stay in business (Response to
Secretary's Request for Admissions # 6). Certainly Respondent
qualifies as a small operator, as it extracts material for use
primarily in its cenent operations. Respondent denonstrated good
faith in correcting the violations pronptly after the January 20,
1993 i nspection.

Neverthel ess, the gravity of the violations and the
negl i gence of the Respondent, particularly with regard to those
violations for which it had been previously cited, warrants a
penalty in the range of that proposed by the Secretary. |1,
therefore, assess the follow ng penalties:
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Citation 4083517 $50

Citation 4083518 $204
Citation 4083519 $204
Citation 4083520 $50

Citation 4083521 $204
Citation 4083522 $204
Citation 4083523 $128

Respondent is hereby directed to pay civil penalties in the
amount of $1,044 within 30 days of this decision.

Arthur J. Anthan
Adm ni strative Law Judge
Di stribution:
Javier |. Romanach, Esq., Ofice of the Solicitor, U S
Depart ment of Labor, 4015 WIlson Blvd., Rm 516, Arlington, VA
22203 (Certified Mil)

V. Cassel Adanson, Jr., Esq., Adanson & Adanson, Crozet House,
100 East Main St., Richnond, VA 23219-2168 (Certified Mil)
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